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Mental Health Law and Civil Commitment:
Litigation and the Need for Further Reform

By: Francis J. 0’Connor, Esq.

l. Introduction

It has been nearly nine years since
there have been any significant
changes to mental health laws
governing civil commitments in the
Commonwealth of Massachusetts.
Those changes instituted procedur-
al rather than substantive amend-
ments to the civil commitment pro-
cess. Following the trend of prior
reforms, emphasis remained on
patients’ due process rights in the
context of expanding enumerated
patients’ rights and more stringent
filing requirements.! Existing pa-
tient rights in the civil commitment
process seemed strengthened with
reduced periods for filings designed
to speed up the process and im-
prove outcomes for patients. Since
then there has been some progress
and there have been some pitfalls.
Additionally, there is still a need for
substantive reform in the practice
of mental health law and civil com-
mitments, particularly as it relates
to the non-dangerous patient. This
article briefly summarizes the mod-
ern history of civil commitment in
the Commonwealth of Massachu-
setts, the most recent reforms, and
the continuing practical shortcom-
ings in existing mental health law
litigation and the treatment of non-
dangerous patients facing commit-
ment.

Il History Of Modern
Mental Health Law And Civil
Commitments

Chapter 123 of the General Laws
of Massachusetts was intended to
make mental health laws and regu-
lations adaptable to changing con-
ditions and to advances in methods
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of care and treatment of the men-
tally ill.2 Modern mental health law
has rapidly advanced since the late
1960’s and early 1970’s. Prior to
that time, the prevailing point of
view toward mentally ill patients
was vividly captured by the hold-
ing in Inhabitants of Amherst v.
Inhabitants of Shelburne, where
the Supreme Judicial Court (“SJC”)
stated, “[a] commitment of a luna-
tic to a hospital by a judge need
not be in open court, nor be record-
ed.”® Mental illness, in general,
was something that was repressed
and not discussed in public. The
stigma of psychiatric hospitaliza-
tion to the individual patient, and
derisive terms such as “lunatic”,
“insane asylum” and “demonic
possession” were commonly used
and accepted regarding the men-
tally ill. This view broadly pertained
to all mentally ill patients, even
those considered not dangerous.
The focus of modern mental health
law has centered on the patient’s
rights to due process rather than
treatment. This focus has evolved
from the government’s strict pa-
rens patriae approach -- where the
state, acting in its role as parent for
those in need, serves as the deci-
sion-maker for the patient from
commitment through treatment -
to the more relaxed approach of in-
dividual liberty. The development
of due process regarding modern
civil commitment provides for the
patient, where possible, to decide
for him or herself the need for ad-
mission to a mental health facility
and treatment.

The law has increasingly recognized
due process rights of mental health
patients who have been admitted
involuntarily to a mental health
facility.> This increased emphasis

on civil rights arose in response
to mental health confinement hor-
ror stories which were discovered
to exist as recently as several de-
cades ago.® Further, coinciding
with the civil rights movement as
well as advances in modern medi-
cine helped place more of an em-
phasis on due process. Significant
changes in mental health law have
evolved as a result, including the
landmark decision by the United
States Supreme Court in O’Connor
v. Donaldson.” Q’Connor estab-
lished a dangerousness standard
for commitment of the mentally ill.®
Massachusetts, in the decision in
Thompson v. Commonwealth, ad-
opted the standard in O’Connor.®
In Thompson, the SJC made it clear
that the dangerousness standard
elucidated in O’Connor would apply
to Massachusetts civil commitment
proceedings, stating that the Com-
monwealth cannot constitutionally
confine a non-dangerous individual
who is capable of surviving safely
in freedom by himself or with the
help of willing and responsible
family members or friends.’® The
SJC recently affirmed the primacy
of due process in its recent deci-
sion in Newton-Wellesley Hospital
v. Magrini.** There, the SJC further
extended procedural protections to
patients by stating a broader inter-
pretation of a patient’s right to an
emergency hearing under the com-
mitment statute, pointing out that
attempts by the hospital to circum-
vent the statutory scheme were
precisely what the statute was in-
tended to prohibit.*?

I1. The Most Recent
Statutory Changes

In 1998, the Massachusetts De-
partment of Mental Health (DMH)
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promulgated regulations creating
a patient’s bill of rights detailing
a number of specific obligations
a facility had to offer and apprise
a patient of, adding due process
protections.® In 2000, Acting
Governor Swift signed into law an
amendment to G.L. c. 123, § 12
which significantly reduced the
amount of time a psychiatric fa-
cility could hold a patient without
the necessity of petitioning for in-
tervention/action by the courts.**
Governor Mitt Romney signed a
further amendment in 2004 modi-
fying the timeframes slightly but
not significantly altering the impact
of the 2000 legislation.1®

Prior to the two most recent
amendments, a psychiatric fa-
cility could hold a patient under
Section 12 for a period of up to
ten (10) days before having to
file a petition for civil commit-
ment with the District Court.'®
This period was reduced to four
(4) days by the 2000 amendment
and then three (3) days in 2004.Y
Prior to the amendments a hear-
ing had to be scheduled within
fourteen (14) days of a petition be-
ing filed.*® The 2000 amendment
lowered this period to four (4)
days and then extended it to five
(5) days under the 2004 amend-
ment.*® Both in theory and in prac-
tice, the state of the law before
the amendments allowed facilities
and psychiatrists sufficient time to
evaluate mentally ill patients to de-
termine the degree of their mental
illness and what risks and/or dan-
gers a patient posed to himself,
herself or others. The net effect
of the amendments reduced the
timeframe for an evaluation from
up to twenty-four (24) days down to
eight (8). The twenty-four (24) day
period most often times resulted in
a patient’s discharge prior to hear-
ing, particularly in those instances
where patients were compliant

with treatment recommendations
and/or a more appropriate set-
ting/placement became available.
In practice the more stringent re-
quirement of filing a petition for
commitment within three (3) days
has resulted in the filing of more
commitments and placed a stren-
uous burden on facilities and psy-
chiatrists which in some respects,
although captioned in favor of
patient’s civil rights, has been det-
rimental to the facilities’ ability to
treat the patient’s iliness.?°

No one argued vehemently against
shortening the existing timeframe
for filing as proposed by the 2000
amendment. However, the signifi-
cance in the reduction increased
the pressure on psychiatrists
and psychiatric facilities, already
overburdened and underfunded,
to assess the mental illness and
dangerousness of a patient with
little or no additional information
beyond the patient’s presentation.
Practitioners were more accus-
tomed to using the longer period
of time allotted before passage of
the amendment to gather histori-
cal and medical information on the
patient or to simply observe the
patient in the Mental Health Unit
in order to make a more practical
assessment or proper diagnosis
of the patient’s mental illness, the
patient’s substantial likelihood of
harm to himself, herself or others,
and the appropriate treatment.

The result of the changes in the
law with respect to psychiatric
admissions was an increase in
the number of petitions filed and
the number of petitions actually
heard by the courts.?* While the
intent of the amendments - plac-
ing more emphasis on the pa-
tients by affording him or her more
rights - was correct with universal
concurrence, the impact of the
amendments made it more dif-
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ficult for the patient to receive ef-
fective care and treatment for his
or her mental illness. By mandat-
ing use of a criminal standard for
a civil commitment process of a
mentally ill patient, the illnesses of
the patient is secondary to the pro-
cedural aspects of filing a petition
for civil commitment based upon
a shorter timeframe. The three
(3) day filing timeframe heightens
the inherent sense of distrust of
involuntarily confined, mentally ill
patients by fostering a more adver-
sarial process between the patient
and caregivers.

The barrier to treatment is pro-
found when the psychiatrist in the
psychiatric facility, already per-
ceived as the enemy, is now con-
firmed as the same upon the filing
of the petition. Further exacerbat-
ing the adversarial nature of the
psychiatrist-patient relationship is
the requirement that a psychiatrist
inform the patient that any infor-
mation he or she shares with the
psychiatrist may be used in a com-
mitment hearing against the pa-
tient.22 The ability of the psychia-
trist to develop a relationship with
his or her patient and to garner the
patient’s trust has been hindered
by the process. Once the petition
is filed, counsel is appointed for
the patient, and the facility and the
patient are now adversaries in liti-
gation, with conflicting goals. The
expressed goal of patient’s coun-
sel is to obtain a patient’s release
under any circumstances, whether
in the patient’s best interests or
not.2®> The opposing side consists
of the psychiatrist in the psychiat-
ric facility, with the help of counsel,
seeking to treat a patient in what
it perceives to be in the patient’s
best interests. In the middle is the
court trying to navigate through the
adversarial process and in much
less time.
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Iv. Civil Commitment
Practice

Where medicine has made sig-
nificant advances in the care and
treatment of the mentally ill, the
law has not progressed as swiftly
particularly as it relates to litigation.
This lag has effectively counteract-
ed medical advances by treating
civil commitments in some ways as
analogous to criminal proceedings.
There is general agreement that
a patient involuntarily confined to
a mental health facility should be
afforded civil rights equivalent to
or greater than those of a criminal
defendant. The law needs to more
adequately address the purpose
and timeframe of confinement as-
sociated with a civil commitment.
Specifically, a civil commitment
should not be seen as equivalent
to a criminal proceeding and puni-
tive but rather a civil one with the
goal of effective treatment and dis-
charge.

Equating civil commitment in its
broader sense with criminal con-
finement has confused the process
for all the parties involved and un-
necessarily increased stigmatiza-
tion of the mentally ill. Part of the
conflation of civil and criminal pro-
cesses is due to the similarity of
nomenclature and criteria in stat-
utes and regulations. In practice
terms, the statutory and regulatory
terminology creates the misper-
ception of mental illness than is
the actual practice in the courts.
The headings of the pertinent sec-
tions under Chapter 123 reference
proceeding to commit dangerous
persons.?* These same sections
are the bases upon which facilities
seek to commit non-dangerous pa-
tients categorizing such patients
as “dangerous” due to the degree
of their impairment.?> More spe-
cifically, the statute provides for
the court to find the likelihood of
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serious harm if there is a very sub-
stantial risk of physical impairment
or injury to the person himself as
manifested by evidence that such
person’s judgment is so affected
that he is unable to protect himself
in the community and that reason-
able provision for his protection is
not available in the community.2®
The statute makes little distinction
between being dangerous to one-
self and being unable to live safely
in the community.?”

In theory, the standard of proof on
the mental health facility in a civil
commitment is the same as the
burden on the state in a criminal
trial, proof beyond a reasonable
doubt.?® Under this most stringent
of burdens, one would presume
that a majority of non-dangerous
patients would prevail in a civil
commitment proceeding. It is this
writer's experience, however, that
it is the facility which prevails on
nearly every occasion. This is due
at least in part to the court acting
more as arbiter/mediator in com-
mitment hearings with recognition
of the need for treatment in defer-
ence to due process rights. The
court has shown in case after case
that it will hear all of the evidence
taking into account what is in the
patient’'s best interests and bal-
ancing the patient’s opposition to
confinement with his or her need
for treatment. The court purport-
edly takes this position as a matter
of practical need because of the in-
herent conflict of either confining a
patient to a mental health facility or
releasing him or her to the commu-
nity without services which in near-
ly all cases they appear to need.
The court is not being dismissive of
the patient’s civil rights, but rather
is sensitive to addressing those
rights without the necessity of re-
peat involuntary confinement of a
patient who is mentally ill; thereby
consuming further resources for

adversarial litigation rather than fo-
cusing on effective treatment and
possibly shorter terms of confine-
ment.

There are those who profess strict
adherence to patients’ civil rights
and advocate for discharge from
the hospital in every instance.?®
These advocates have opined that
there is a lack of due process af-
forded to involuntary confined men-
tally ill patients.®® They cite the lo-
cation of the hearing (usually at the
hospital), the patient’s appearance
at the time of hearing, and the fact
that the patient may be medicated
at the time of hearing as factors
weighing against a patient's re-
lease rather than affording the pa-
tient a fair opportunity to be heard
in accordance with due process.3!
Patients are afforded a number of
procedural remedies under Chap-
ter 123, many of which are analo-
gous to those available in a crimi-
nal matter.22 However, these same
advocates when appointed to rep-
resent a mentally ill patient, often
fail either to seek an independent
psychiatric exam or, even when
an independent psychiatric exam
is obtained, fail to advocate in the
patient’s best interests when the
independent psychiatric examiner
agrees with the facility. Such ad-
vocacy, although zealous and part
of counsel’'s charge, is arguably
not in the patient’s best interests
and, in many cases, is detrimental
based on the stigma of the findings
relative to the adversarial hearing
process.

The process typically subjects the
patient to an order of commitment
with the stated findings that the pa-
tient is mentally ill and a danger to
himself, herself or others.®® This is
in opposition to the patient’s need
for treatment exacerbated by the
patient’'s view of his/her treating
psychiatrist as an adversary and
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not as a therapist.®* There is a di-
rect contradiction between the law
in practice and effective medical
treatment for the mentally ill. In
its strictest sense, the law cannot
favor treatment of mentally ill pa-
tients because treatment is subju-
gated to due process.®® As stated
by Justice Learned Hand, litigation
is one of the worst things that can
happen to a person except for ill-
ness and should be dreaded.3®
Respondents in civil commitment
proceedings must unfortunately
confront both these troubles simul-
taneously. Due process, though
important, presents a barrier to
treatment because it forces all par-
ties in the mental health setting to
engage in litigation.

V. The Need For Further
Reform

Advances in psychiatric medicine
as well as safeguards by law have
relegated the idea of locking up
patients who are mentally ill and
throwing away the key, as dis-
cussed in the civil context herein,
to an antiquated notion. Even with
these advances, medicine, particu-
larly psychiatric medicine, is still
nowhere near an exact science.
Any focus on mental health law has
waxed and waned depending on
the political climate and the ever
increasing competition for funding.
Most often, the issue is not ad-
dressed until such time as a sensa-
tional, catastrophic event such as
the Virginia Tech shooting occurs.
The issue of reform with regard to
civil commitments has been out of
vogue for the greater part of this
decade.® Therefore, there is still
a need for reform with respect to
mental health law and civil commit-
ments with an emphasis on treat-
ment of the patient without sacri-
ficing due process rights.

One remaining area for reform is
the role of a less restrictive alter-
native placement in commitment
proceedings. This criterion has not
been clearly defined by the Leg-
islature or courts, and guidance
from DMH is lacking. Most other
jurisdictions have implemented
this protection through authorizing
other forms of involuntary treat-
ment beyond simply inpatient com-
mitment and some of which are
referenced herein.

In Massachusetts, the legal criteria
for civil commitment are several.®®
The patient must be determined to
have a mental illness.** The pa-
tient must demonstrate a substan-
tial likelihood of harm to himself
or herself or others if discharged
or must be so impaired that they
are deemed a very substantial
likelihood of harm to themselves
if discharged.*® Lastly, there must
not be any less restrictive alterna-
tive settings to commitment.** Of
these criteria for commitment, the
most confusing is the last, a de-
termination whether there are any
less restrictive alternative settings
to commitment. There are not
many alternatives, if any, particu-
larly where the patient presents as
a substantial likelihood of harm to
himself or others. The term “less
restrictive alternative setting” is
ambiguous and vague, and neither
the Legislature, nor the courts, nor
DMH has taken occasion to define
or clarify this term. Courts have
stated the facility must find the
least burdensome means of re-
straint that will protect the patient
and others from physical harm,
while providing rehabilitation for
the patient.*?> The practical aspect
is that facilities petitioning for invol-
untary commitment are doing so
because they had insufficient time
to properly evaluate a patient’s fit-
ness for discharge, or they simply
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have no place for a patient clearly
in need of treatment to go to.

Numerous other jurisdictions have
been able to carve out a less re-
strictive alternative to involuntary
in-patient commitments. A large
number of states have adopted
or incorporated into their mental
health law legislation the concept
of involuntary outpatient commit-
ment.** Unlike inpatient commit-
ment, outpatient commitment
has been defined as a judicial or-
der entered pursuant to a state’s
civil commitment scheme, which
compels a person to participate
in mental health programs and to
comply with a court-approved treat-
ment regimen outside of the walls
of a mental institution.** This elimi-
nates, at least temporarily, the con-
cerns associated with any “massive
curtailment” of the patient’s liber-
ty.** Another novel concept, most
recently employed in the state of
Wisconsin, has modified the crite-
ria for commitment to include care
based on a patient’s need for men-
tal health services.* This modified
commitment standard allows for a
maximum inpatient treatment pe-
riod of thirty (30) days.*” Massa-
chusetts allows for commitment for
up to six (6) months for a first com-
mitment and an even longer period
subsequently. It then requires the
patient to be discharged to condi-
tional outpatient treatment.*® The
Wisconsin statute has a number of
other criteria and procedural safe-
guards which need to be met but
the idea offers an alternative to
the prolonged periods of commit-
ment authorized by statute in many
states, including Massachusetts.*°

VI. Conclusion

The concepts described above offer
a buffer to the adversarial process
of involuntary inpatient commit-
ment which may soften the stigma
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associated with commitment, in-
cluding a court declaration of men-
tal illness. Perhaps the time for
these concepts has arrived in Mas-
sachusetts. The current state of
the law, subsequent to the statuto-
ry changes and the ever-increasing
liability exposure for psychiatrists
and mental health facilities, has
seen the number of civil commit-
ment petitions filed annually since
2000 more than double.’® Clini-
cians’ increasing liability for the vi-
olent actions of their patients, even
before the most recent amend-
ment, has forced evaluations to err
on the side of commitment.’* The
concepts, such as outpatient com-
mitment, can be adopted in Mas-
sachusetts, affording patients not
only more due process rights, but
also a likely reduction in inpatient
involuntary commitments in a man-
ner beneficial to the patient, the
psychiatric facility and the court.
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